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On Friday 15th October the Government released the much anticipated legislation in relation to the treatment of Qualifying Companies (“QCs”) and Loss Attributing Qualifying Companies (“LAQCs”). 

For those who are unsure what these terms mean:

In simple terms……
· A QC is a company which has a small number of shareholders and is given certain tax discretion to allow it to distribute funds to it’s shareholders in a simple fashion.

· An LAQC is a QC with the additional ability to distribute losses out to shareholders.

Two issues that the government was uncomfortable about:

· Shareholders being able to distribute losses at their personal tax rates but being able to pay profits at company tax rates (getting some advantage when in top tax rate personally)

· No limit to the amount of loss a shareholder could receive from an LAQC.  The idea was to limit the loss available to the economic loss.
When the changes were initially announced in the budget back in May 2010 we said
“What about the QC’s who are currently profitable?  This is going to be a disaster.

Fortunately after much deliberation, and I am sure common sense reasoning from those in practice, the government decided it would be easier to create a new regime rather than affect the current one.

Therefore we now have a new regime called the “LTC” or Look through companies.

The new LTC regime will take effect from the first income year beginning on or after 1 April 2011 for March 31st taxpayers.

What is an LTC?

· A company structure - allows all of the current protection any company offers under the companies act.
· Able to distribute losses to shareholders for tax purposes.
Changes from LAQC

· Will need to distribute profits to shareholders for tax purposes.
· Losses will be limited to the economic loss of each shareholder **

· The sale of shares in an LTC results in the tax effect of selling the underlying asset.

** The limitation of loss calculation is complicated so please don’t ask me to tell you how this will work……YET!
The legislation results in those with a LAQC having to do one of the following:

· Do nothing, you will remain a qualifying company and no longer have the ability to distribute losses.  For some whose rentals are breaking even now or in the near future this may be an option.  For others who operate their profit making businesses through a QC/LAQC nothing will change other than the ability to distribute losses.
· Elect to transfer to the LTC regime.  You have until the 30th September 2012 to make this election and it will be backdated to 1 April 2011.

· Remove your company from the regime all together and just operate as a standard company.
· Transition to a sole trader, partnership or Limited Liability partnership (must liquidate company)
What should you do ?

· Our advice currently is to do nothing.  

Firstly …… the legislation is not yet passed.

Secondly …… we as advisors need to be sure that we fully understand the implications of the choices so we can advise our clients adequately.

Although the announcement included the statement that you will be able to transition to another tax entity without tax implications there are all of the other implications regarding a transition:

· Ownership – you may need to sell the property to a new entity
· Borrowing structures – changes will be required to your lending entity

· Guarantees – current guarantees will need to be redone.

Therefore lawyers are going to be kept very busy and you will incur both legal and accounting costs.

So good advice on these changes is going to be imperative, firstly from your accountant and secondly from your lawyers and bankers.

Don’t do anything without taking advice and ensuring that you fully understand how this will affect you now and in the future.

DISCLAIMER
This information is of a general nature only.  Please obtain specific advice on your situation as minor changes in facts can result in significantly different outcomes.  This handout is not tax advice and does not cover all aspects of the relevant tax law.
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