Trusts and their use in Business
Some of the reasons for having a trust: -

· To protect assets (can include business assets)

- from claims by creditors
- prior to entering into a relationship

- for your family and to keep out of their relationships
- from means testing

- from business failure

- from claims against your will

- from undue influence or mental incapacity


· To assist with distributing funds to beneficiaries


· To simplify the administration of an estate


· To achieve an optimal tax structure


· To target funds to a specific educational, medical or charitable purpose


How does this relate to your business: -

Your business is an asset just like your home or your other tangible assets.  It may be that you have tangible assets in the business (commercial building, stock, debtors, plant and fixtures and fittings) or their may be intangible assets such as goodwill.

Also you may own shares in your business which are an asset, possibly in your own name, which can be owned within a trust.

Therefore all of the above reasons relate to your business assets as well as your personal ones.

What can a trust do?

A trust can own assets and investments, enter into contracts, borrow, earn income, incur expenses and pay tax or carry on business in its own right.

A trust can also distribute income and capital to one or more of it’s beneficiaries.
Because many of us work in family businesses in NZ there are quite significant gains to be made by using trusts to structure your business and personal assets.  Here are three examples where family businesses have used trusts to assist with their overall structure and planning.  All of these scenarios are quite commonplace and we see themes of these on a regular basis.
Examples of where trusts are beneficial.

Example One – simplistic view

Jack (late 50’s) has two children to previous wife. One is in de-facto relationship, one has children.

Jill has two children to previous husband.  Both still living at home.

Jack had business prior to meeting Jill.

Jack and Jill are now in a relationship and work in business together.

Business shares are owned 100% by Jack.

Jack has long standing wish to have his employees purchase the business when he retires.

Current scenario – If something happens to Jack

Jill will get 50% of shares

Jack’s children will get 50% of shares

They can choose to sell to whoever they please.

With the creation of a trust and shareholder agreements the current employees can be protected and Jack can ensure all beneficiaries get fair deal.

Being able to protect assets for those who should benefit is a huge advantage of having a trust.  The last thing you want is for someone to benefit undeservedly because you haven’t put your affairs in order.
Example Two – again simplistic view

Mike and Judy own shares in company in own name

M & J Limited is reasonable successful with high share value

Mike and Judy purchase home in own name with a mortgage of $700k.

By setting up a trust to own M & J Limited’s shares there is the ability to rework the borrowing so that the mortgage is related to the purchase of income earning assets and therefore interest is deductible.

At the same time both personal and business assets are transferred into either one or two trusts to assist with protection.

 Being able to maximize interest deductibility through business restructuring can be a huge benefit to taxpayers.
Example Three 

Peter and Mary own P & M Limited
Peter along with Peter and Mary’s son Paul manage the business

Paul is the oldest of five children and the only one working in the business
Peter and Mary hope want Paul to take over the business.

Under current scenario:

If something happens to Peter, Mary will own company 100%.

Mary could then do what she likes with shares, and could get into another relationship.

If something happens to Peter and Mary the shares will be shared by all five children.  Paul will have no control over business.

With the creation of a trust and shareholder agreements the ownership can be protected for Paul.  This does not mean that other siblings miss out on their share it just means that Paul has ability to control business and purchase shares from others.

Things you need to do when setting up a trust:-
· Ensure you understand how a trust works

· Make sure you have reliable and capable trustees

· Understand the issue of asset ownership

· Put appropriate administration in place
